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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 46367-2018

)

Plaintiff-Respondent,

)

V.

)

Bingham County Case No.

)

CR—2018-1247

)

JULIE

ANN WASIA,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

183$
Has Wasia

failed to establish that the district court

abused

discretion

its

uniﬁed sentence 0f 10 years, with four years ﬁxed, upon her guilty plea

Wasia Has Failed T0 Establish That The
Wasia pled
district court

guilty to felony

DUI

District

Court Abused

(prior felony

imposed a uniﬁed sentence of 10

Wasia ﬁled a notice 0f appeal timely from

the

DUI

Its

to felony

by imposing a

DUI?

Sentencing Discretion

conviction Within 15 years) and the

years, with four years ﬁxed.

judgment of conviction.

(R., pp.95-98.)

(R., pp. 101-04.)

She also

ﬁled a timely Rule 35 motion for a reduction of sentence, which the

district court denied.

(R.,

pp.107-09, 118-27.)

Wasia
character,”

asserts her sentence is excessive in light

that “the sentence

and her claim

protect the public interest.”

of “the nature of her offense, her

imposed by the

(Appellant’s brief, pp.3-5.)

district court

was not necessary

The record supports

t0

the sentence

imposed.

“An
sentence

is

appellate review 0f a sentence

not

illegal, the

clear abuse 0f discretion.”

sentence

criteria, the

Idaho

1, 8,

was

show

that

State V. Bonilla, 161 Idaho 902, 905,

the defendant

excessive, considering any

it is

must show

View 0f the

conﬁnement

protecting society and t0 achieve any 0r
retribution applicable to a given case.”

App. 2018).

The

differing weights

district court

When

unreasonable and, thus, a

392 P.3d 1243, 1246
that in light

facts.”

368 P.3d 621, 628 (2016). “A sentence 0f conﬁnement

the time of sentencing that

State V.

based on an abuse 0f discretion standard. Where a

appellant has the burden t0

“T0 show an abuse of discretion,

2017).

is

is

of the governing

reasonable if

discretion,

we review

conﬁnement

appears at

necessary to accomplish the primary objective of

all

of the related goals of deterrence, rehabilitation, 0r

State V. Reed, 163 Idaho 681,

417 P.3d 1007, 1013

(Ct.

has the discretion to weigh those objectives and give them

9,

368 P.3d
its

at

629;

discretion

0f punishment, deterrence and protection of society outweighed

“When

the entire

Will probably

it

is

Moore, 131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse

the need for rehabilitation).

App.

State V. McIntosh, 160

deciding upon the sentence. McIntosh, 160 Idaho at

in concluding that the objectives

(Ct.

considering whether the district court abused
sentence, but

we presume

that the

its

sentencing

defendant’s term 0f

be the ﬁxed portion 0f the sentence, because Whether or not the

defendant’s incarceration extends beyond the

ﬁxed portion of the sentence

Will

be Within the sole

discretion 0f the parole board.”

“In deference to the

(2017).

trial

392 P.3d 1228, 1236

State V. Bailey, 161 Idaho 887, 895,

judge, this Court will not substitute

sentence Where reasonable minds might differ.”

its

McIntosh, 160 Idaho

View 0f a reasonable

at 8,

368 P.3d

(quoting State V. Stevens, 146 Idaho 139, 148-49, 191 P.3d 217, 226-27 (2008)).
“[a] sentence

ﬁxed Within

the limits prescribed

abuse 0f discretion by the

trial

court.”

by

at

628

Furthermore,

the statute will ordinarily not be considered an

Li. (quoting State V. Nice,

103 Idaho 89, 90, 645 P.2d

323, 324 (1982)).

The maximum prison sentence
years)

is

10 years.

I.C.

for felony

§§ 18-8005(6), -8005(9).

0f 10 years, With four years ﬁxed, which
98.)

the

Furthermore, Wasia’s sentence

community by driving while

is

falls

failure

to

The

(prior felony

district court

DUI

conviction Within 15

imposed a uniﬁed sentence

well Within the statutory guidelines.

(R.,

pp.95-

appropriate in light 0f her ongoing decisions to endanger

intoxicated and her failure to rehabilitate despite prior treatment.

Wasia has been charged With DUI 0n a
seven convictions for DUI.

DUI

(PSI, pp.4-6.1)

total

of nine different occasions, resulting in

She has also been convicted 0f offenses including

purchase/invalid driver’s license and driving without privileges,

displaying her

disregard for license suspensions that were intended to prevent her from endangering the public

by driving While
programs,

intoxicated.

including

(PSI, pp.4-5.)

Drug Court

in

Wasia previously completed multiple treatment

2014 and “Wood Court/Drug Court”

nevertheless chose to resume her alcohol abuse and she also
’97

pills

approximately three months before she committed the

(CL

DUI

in

2017;

she

started abusing [her] sleeping

in this case, demonstrating her

failure to rehabilitate. (PSI, pp.3-4, 6, 11-12.)

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Appeal —
Conﬁdential Exhibitspdf.”
1

In

its

order denying Wasia’s Rule 35 motion for a reduction of sentence, the district court

articulated the correct legal standards applicable t0

detail its reasons for

imposing Wasia’s sentence.

sentencing decision and also set forth in

its

(R., pp.1 18—26.)

has failed to establish that the district court abused

its

discretion

of 10 years, with four years ﬁxed, for reasons more fully

Denying Defendant’s Motion
the state adopts as

its

for Reduction of Sentence

The

state

submits that Wasia

by imposing a uniﬁed sentence

set forth in the district court’s

Order

under Idaho Criminal Rule 35(b), Which

argument on appeal. (Appendix A.)

Conclusion

The

state respectfully requests this

DATED this

Court to afﬁrm Wasia’s conviction and sentence.

12th day 0f September, 2019.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I

HEREBY CERTEY

copy of the attached
iCourt File and Serve:
correct

that

I

have

this 12th

day of September, 2019, served a true and
to the attorney listed below by means 0f

RESPONDENT’S BRIEF

ANDREA W. REYNOLDS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General
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Seventh Judicial

Bingham County

District.

Pamela Eckhardt. Clerk

of the

Court

By: Deputy Clerk -Pratt, Marielle

IN

THE SEVENTH JUDICIAL DISTRICT COURT 0F THE STATE OF IDAHO
IN

AND FOR THE COUNTY 0F BINGHAM

STATE OF IDAHO,
Case No. CR—201 8- 1247
Plaintiff,

ORDER DENYING DEFENDANT’S
MOTION FOR REDUCTION OF
SENTENCE UNDER IDAHO

vs.

CRIMINAL RULE 35(b)
JULIE ANN WASLA,
Defendant.

I.

Defendant Julie

STATEMENT OF THE CASE

Ann Wasia (hereinaﬁcr “Wasia”) plead

guilty to Operating a

Motor Vehicle

While Under the Inﬂuence of Alcohol, Drugs andlor Any Other Intoxicating Substance, a felony
violation of Idaho

1

Code

§ 18-8004(1)(a).1

Minute Entry— Change ofPlea, Stale

v.

Wasia was sentenced

to a

uniﬁed term of ten (10) years,

Wasia. Bingham County case no. CR—20] 8-1247 (ﬁled June

8,

2018).

ORDER DENYING DEFENDANT’S MOTION FOR CORRECTION 0F SENTENCE UNDER IDAHO
CRIMINAL RULE 35(3)
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0f which four years

commenced

am ﬁxed and

determinate and six years are indeterminate?

Wasia’s sentence

irnmediately.3

for a reduction of her sentence pursuant to Idaho Criminal Rule 35(b)

Wasia now moves

(hereinafter “Rule 35”).4 Plaintiffthe state

Based upon the record

in this

of Idaho objected

to Wasia’s

Motion?

matter and the relevant authorities, Wasia’s Motion shall be

denied.

RELEVANT AUTHORITIES

II.

l.

A

request for leniency

thejudgment of conviction
2.

deﬁned

The

is

is

properly brought under Rule 35(b) within 120 days aﬁer

ﬁledﬁ

decision to reduce a sentence pursuant to Rule 35(b) rests in the Court's well-

discretion:

which may be granted if the
was unduly severe. State v. Lopez, 106 Idaho 447,
680 P.2d 869 (Ct. App. I984). The criteria for examining rulings denying the
leniency requested are the same as those applied in determining whether the
original sentence was unreasonable. Lopez, 103 Idaho at 450, 680 P.2d at 872.
Where a sentence is not illegal, the appellant has the burden t0 show that it is
unreasonable, and thus a clear abuse of discretion. State v. Brown, 121 Idaho 385,
393 825 P.2d 482, 490 (1992). A sentence may represent such an abuse if it is
shown to be unreasonable upon the facts of the case. State v. Nice, 103 Idaho 89,
645 P.2d 323 (1982). A sentence ofconﬁnement is reasonable r'ffr appears at the
time of sentencing that conﬁnement L's necessary "to accomplish the primary

Such a motion

is

essentially a plea for leniency,

sentence originally imposed

2

Judgement of Conviction Order of Commitment, State

iAugust 16, 2018) (hereinafter the “Judgmenf’}, at

v.

Waste},

Bingham County case

no.

CR—EOI 8-1247 (ﬁled

p. 2.

E.
“

Motion for Reduction of Sentence (Rule 3S}, State v. Wavia, Bingham County case no. CR~2018-1247 (ﬁled
September 21, 2018) (hcrcinaﬁcr “Wasia’s Motion”).
5
Objection to Defendant’s Rule 35 Motion, Stare v. Wasfa, Bingham County case no. CR—2018—1247 {ﬁled
September 24, 2018).
‘5

Srase

v‘

Knighson, 143 Idaho

3 13,

319, 144 P.3d 23, 24 (2006).

ORDER DENYING DEFENDANT’S MOTION FOR CORRECTION 0F SENTENCE UNDER IDAHO
2
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objective ofprotecting society

and

to

achieve any or

0H of the

related goals of

deterrence, rehabilitation or retribution applicable Ia a given case.

Wasia must show

3.

that an otherwise reasonable sentence

is

"7

excessive in view of new

or additional infomation.“

ANALYSIS

III.

Wasia’s Sentence was Reasonable.

A.

This Court’s original sentence meets the Toohfll requirements? Additionally, this Court

reviewed the potential sentencing options under Idaho Code § 19-2521 when
sentence.

Granwd, the Court imposes

this

sentence primarily to protect society.

it

imposed the

The Court

also

considers rehabilitation, deterrence and punishment.
In this case, Wasia admitted she drove, or

vehicle on a highway, street, or bridge, or

was

in actual physical control

upon public or

private property

open

of a motor

to the public,

while under the inﬂuence of alcohol, drugs, or any other intoxicating substance or any

combination thereof or while having an alcohol concentration 0f .08 or more.l° At the time of
her offense, Wasia had previously pleaded guilty to, or had been found guilty of, a prior

7

Stare v. Robertson, 13D Idaho 287, 289, 939 P.2d 863, 865 (Ct. App. 1997) [guating: Slate v. Tooht'ﬂ, 103 Idaho
565, 568, 650 P.2d 707, 710 (Ct. App. 1982) (emphasis added)]. See also: State v. Veihvig, 127 Idaho 87, 896 P.2d

995

(Ct.

”Stare
(Ct.
g

App. 1995}.
Robertson, 130 Idaho

at

290, 939 P.2d at 866 1citing: Staie

v.

Hernandez, 121 Idaho 1l4, 822 P.2d 1011

App. 1991)].

State

m

v.

v.

Toohiﬂ, supra, n.1.

Prosecuting Attorney’s Information, Stare

201 8) (hereinafter the “Information”}; Plea
(ﬁled June 5, 20] 8).

v.

Wasfa, Bingham County case no. CR—2018-1247 (ﬁled April 12,

Ayeemem,

Stare

v.

Wasia, Bingham County case no. CR—2018-1247

ORDER DENYING DEFENDANT'S MOTION FOR CORRECTION 0F SENTENCE UNDER IDAHO
CRIMINAL RULE 35(3)
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Code § 18-8004

conviction of Idaho

Bonneville County case no. CR—2004-10514 in

in

September of 2004.”
Wasia’s criminal history with regard

Wasia has four

(4) prior

prior felony Driving

completed

to

Driving Under the Inﬂucence
for Driving

misdemeanor convictions

is

disturbing.

Under the Inﬂuence and two

(2)

Under the Influence convictions (one 0f which was dismissed aﬁer she

Wood Coum'Drug

Court

in 2017).

She has served

time for her previous

jail

convictions, supervised probation, diversion probation, and she has paid ﬁnes.

Wasia asks

that she be allowed to complete a specialty court

previously accepted into the

completed

Wood Coum'Drug

Bingham County Drug Court.”
Court

in

2017.

on probation”

since she

was

However, Wasia previously

The lessons she learned

in

specialty court

apparently did not have the desired long—tcrm affect.

In the alternative,

Wasia asks

that she be allowed to complete a retaincd jurisdiction

program and then a Bingham County Drug Court program.”

At

the time

0f her actions

underlying her present conviction, Wasia drove a vehicle into a ditch and damaged several high-

voltagc

had

to

power poles.” High voltage power

be called

to the

lines

were hanging low

to the

ground.” Idaho Power

scene to disconnect the high voltage power lines.” Given the number of

1'

1d.

u
13

Wasia’s Motion, at

7“

p. l.

Judicial District

Problem Solving Court Tracking Log, Stare

v.

Wasia, Bingham County case no. CR—ZOIS-

1247 (ﬁled August 6, 2018).
l4
l_d_
'5

Probable Cause Minute Entry and Order, State v. Wasia, Bingham County case no. CR-2013-1247 (ﬁled March
201 8), at attachment, p. 8 [statement of Deputy Van Orden].
'260,
Id.
I7 '13

ORDER DENYING DEFENDANT’S MOTION FOR CORRECTION 0F SENTENCE UNDER IDAHO
CRIMINAL RULE 35(3)

4

APPENDIX A – Page 4

Driving Under the Inﬂuence convictions Wasia has accumulated, the extreme danger to the

Wasia received through the

public of drunk driving, and the previous intensive programming

Wood Courthrug

Court program, a retained jurisdiction program

the streets while under the inﬂuence of drugs or alcohol.

is

unlikely to keep

Wasia off

Wasia has been given many, many

chances and her actions do not show that she has taken her programming seriously. 'Ihe public’s
interests

must be put above Wasia’s desire

Finally,
that “a

Wasia asks

that her total

to

be placed

in

a community setting in the near future.

ﬁxed time on her sentence be reduced.” She

10w ﬁxed time but high indeterminate would allow [Wasia]

knowledge

that there are high consequences for not

long sobriety?”

If

asserts

to pursue treatment with the

complying with [Wasia’s] probation and

life

Wasia’s past six convictions for Driving Under the Inﬂuence have not

previously given her an understanding of the serious consequences of her non-compliance, a

reduced determinate time will also not change her perceptions.
Wasia’s reasons for her request have been considered and do not

Wasia’s lengthy incarcemtion.

First,

alter the

need for

she argues that despite her history of alcohol-relatcd

charges, she otherwise does not have a signiﬁcant criminal history.”

Wasia not only has a

signiﬁcant history of alcohol-rclated charges, she has a signiﬁcant history of alcohol-related

convictions.

Six prior misdemeanor and felony convictions for Driving Under the Inﬂuence

is

a

very signiﬁcant criminal history. Bach conviction offered Wasia various types 0f programming
to

18

1°

change her criminal actions, yet her conduct lead her to the current conviction.

Wasia’s Motion,

at p. l.

1d.

ORDER DENYING DEFENDANT'S MOTION FOR CORRECTION 0F SENTENCE UNDER IDAHO
CRIMINAL RULE 35(3)
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Wagia points

to the fact that she has

been successful on probation and

in specialty courts

WaSia‘s past successes, however, have not kept the public safe

with long periods 0f sobriety.2l

from her criminal tendencies, as her current conviction demonstrates.

Wasia contends

that she

was aoceptcd

into the

Bingham County Drug Court program

“despite previous participation in such program because the

track

would give her

commitwe

the long term stability she needs to stay sober

new DUI

felt that the

permanently?” In each of

Wasia’s prior convictions, her probation ofﬁcers believed that Wasia’s programming would give
her long-term stability t0 stay sober permanently.

treatment programs

all

Clearly, that

was not

have different emphases and cues. In the end,

off public roads while she

drinking, or to give

is

long-ten-n stability to stay sober permanently.

history of repeated Driving

up alcohol

Until

it

is

altogether,

Wasia makes

Alcohol

the case.

Wasia’s desire to stay

which

will give

this decision,

Wasia

and given her

Under the Inﬂuence convictions, the public’s safety must take

precedence over Wasia’s future programming.

Wasia argues
sobriety.”

is

that a retained jurisdiction

Wasia has been given the

failed to realize the severity

21

will give her skills to succeed in her

necessary to succeed in her sobriety.

What

is

lacking

not more programming, but Wasia’s choices. Indeed, perhaps because her consequences

past have involved probation

2°

skills

program

Wasia’s Motion,

and programming,

rather than lengthy incarceration,

in

the

Wasia has

of her choices and actions.

at p. 2.

E.

33

lg.
23

E.

ORDER DENYING DEFENDANT‘S MOTION FOR CORRECTION OF SENTENCE UNDER IDAHO
CRIMINAL RULE 35(3)
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Wasia points
participate in the

at sentencing,

to the fact that the State

Bingham County Drug Court.” This Court

appreciates input from both parties

and seriously considers the merits both parties bring

discretion in sentencing

to Bar.

However, the Court’s

must occasionally deviate from those recommendations when the

a particular case so indicate. Wasia’s case

more probation and programing

that

concurred at sentencing with allowing Wasia to

is

one of those circumstances

in

will not gain Wasia’s attention or

facts in

which the Court ﬁnds
change the course her

conduct has taken over the past years.

Wasia notes

that the

PSI Evaluation also recommended specialty

alternative, retained jurisdiction.”

Again, the pre-sentence evaluator’s recommendations are

given serious consideration by this Court
disagrees that additional

she

is

court, or, in the

when

sentence

programming and probation

will

is

imposed.

However,

this

Court

keep Wasia off the public roads when

under the inﬂuence of drugs or alcohol.

Wasia

asserts that

she

is

involved in her children’s and grandchildrcn’s lives and that her

absence will impact her family.“ These kinds of considerations should have played a larger role
in Wasia’s decision-making processes before she chose to drink alcohol

and take a sleeping

medication, which then resulted in her present circumstance.

Wasia points
maintained a job

24
25

at

to the fact that she has her

GED,

has worked as a

“CAN,” and has

Alsco for nearly three years.” These achievements show that Wasia can lead

Id

E

26E_
2’

Id.

ORDER DENYING DEFENDANT’S MOTION FOR CORRECTION 0F SENTENCE UNDER IDAHO
CRIMINAL RULE 35(3)
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a sober

life

and be a contributing member of society. However, 0n February

18, 2018,28

Wasia

chose to ignore her programming, her family, and her prior successes and to consume alcohol and

a sleeping drug. This Court cannot allow the public

to be put at risk

by

a person

who

refuses to

respect the education and experiences gained through the court-system by driving while under the

inﬂuence of alcohol and drugs.

Wasia contends
relatively

that she received a

low LSI score.” These

facts pale

GAlN-I 0f

2.1 intensive outpatient treatment,

by comparison

to the potential

and a

harm Wasia poses by

continuing t0 drink and drive.

Wasia informs the Court

that she has maintained a steady rental property.”

achievement also begs the question
an intoxicated

why Wasia would put her successes

at

such risk by driving in

state.

The sentence imposed upon Wasia was reasonable and supported by
sentence

This

was well within

the statutory limits of the Court’s discretion, and

the record.

Wasia’s

Wasia has not shown

sufﬁcient reasons to modify her sentence.

B.

Wasia

is

Not Entitled

to

Wasia does not request

a Hearing.

oral

argument on her Motion.“

Rule 35 gives

this

Court

discretion:

...to

act

on a motion “without the admission of additional ttstimony and

without oral argument.” This discretion

258+“: Infomation, at p.
29

3'

is

abused only

if the

court unreasonably

1.

m.

E: Wasia‘s Motion.

ORDER DENYING DEFENDANT’S MOTION FOR CORRECTION 0F SENTENCE UNDER IDAHO
8
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refuses to consider relevant evidence or otherwise unduly limits the information

evidence should

make an

accompanying aﬁidavit

t0

“A Rule

35 movant wishing to submit additional
0f proof’ in the motion itseaff or by an
enable the district judge to make a reasoned decision on

considered. [Citations omitted]

‘offer

whether to hold an evidentiary hearing and
appellate review

may

be based.”

incumbent upon the movant
other documents.

to present supporting

If the anticipated

evidence

defendant believes that an evidentiary hearing

evidence cannot be presented
to the court in the

in writing,

upon which

create a record

t0

Thus, when a Rule 35 motion
evidence by
is

way

is

ﬁled,

not yet available or
essential

is

it

is

of afﬁdavits or
if the

because relevant

such circumstances should be explained

motion or an accompanying aﬁidavit.”

Because the sentence

itself is reasonable,

hearing, the Court concludes a hearing

is

and because Wasia offers no bases to justify a

unnecessary.

ORDER

IV.

Based upon the foregoing considerations,

this

Court denies Wasia’s Motion pursuant to

Idaho Criminal Rule 35.

IT IS SO

ORDERED.

DATED this 22nd day of October 20] 8.

Da

en B. Simp

District J udge

32

Stare

v.

Signed:

mmom 05:05 PM

Bayles, 131 Idaho 624, 626—27, 962 P.2d 39s, 397—98 (1998) {Quoting Stare

v.

Forrin, 124 Idaho 323,

328, 859 P.2d 359, 364 (CL App. 1993)] (emphasis in original).
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